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Memorandum of January 21, 2009
Transparency and Open Government
Memorandum for the Heads of Executive Departments and Agencies

My Administration is committed to creating an unprecedented level of openness in Government.
We will work together to ensure the public trust and establish a system of transparency, public
participation, and collaboration. Openness will strengthen our democracy and promote efficiency
and effectiveness in Government.

Government should be transparent. Transparency promotes accountability and provides informa-
tion for citizens about what their Government is doing. Information maintained by the Federal
Government is a national asset. My Administration will take appropriate action, consistent with
law and policy, to disclose information rapidly in forms that the public can readily find and use.
Executive departments and agencies should harness new technologies to put information about
their operations and decisions online and readily available to the public. Executive departments
and agencies should also solicit public feedback to identify information of greatest use to the pub-
lic.

Government should be participatory. Public engagement enhances the Government's effectiveness
and improves the quality of its decisions. Knowledge is widely dispersed in society, and public of-
ficials benefit from having access to that dispersed knowledge. Executive departments and agen-
cies should offer Americans increased opportunities to participate in policymaking and to provide
their Government with the benefits of their collective expertise and information. Executive de-
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partments and agencies should also solicit public input on how we can increase and improve op-

portunities for public participation in Government.

Government should be collaborative. Collaboration actively engages Americans in the work of
their Government. Executive departments and agencies should use innovative tools, methods, and
systems to cooperate among themselves, across all levels of Government, and with nonprofit or-
ganizations, businesses, and individuals in the private sector. Executive departments and agencies
should solicit public feedback to assess and improve their level of collaboration and to identify

new opportunities for cooperation. ***

Signed BARACK OBAMA

Federal Register, Vol. 74, No. 15, p. 4685 (published Monday, January 26, 2009)
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n their remarkably understated way,

Dawes, Cresswell, and Pardo focus our

attention on something so important that
President Barack Obama made it the subject
of one of his first acts in office. Governance
is about sharing information, building know-
ledge, and using it together to make policy.
How exactly do we do that in this new in-
formation age?

Using their 15 years of action research,
Dawes, Cresswell, and Pardo argue that as-
tute, strategic, and adept managers can build
effective public sector knowledge networks
(PSKNSs), that these are not simply informa-
tion technology (IT) but rather structures for
governance, and that political leaders and
public managers must master fundamental
skills to function in PSKNs. They use case
studies that vary on the dimensions of focus
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(on a specific need or problem compared to
systemic shared knowledge and information)
and extensiveness (within one organization,
across organizations in one jurisdiction, and
across organizations in multiple jurisdictions
and sectors).

Dawes, Cresswell, and Pardo present a se-
ries of lessons learned in terms of challenges
and opportunities. Challenges include the
elusive nature of knowledge (explicit and ta-
cit); the fact that knowledge varies in codi-
fiability (can be expressed formally in lan-
guage or numbers), embeddedness (gener-
ated by practice or doing), and dynamics
(changing in and through use); cross-boun-
dary exchanges, including boundaries re-
lated to ideology, professional norms, and
institutional divisions; lack of trust, whether
calculus-based or identity-based; and dif-
fering perceptions of and tolerance for risk.
Opportunities include building professional
networks, organizational connections, and
reusable capabilities; mobilizing support that
may help structure formal legal authority;
learning to navigate policy barriers by early
intervention and action; learning to navigate
organizational barriers through innovation
and creative management; learning leader-
ship behaviors such as mission focus, em-
phasizing people and communication, expe-
rimentation, and nurturing joint success;
learning to identify expectations and com-
municate explicitly about benefits, barriers,



and risks; learning how to adapt; and recog-
nizing that technology is necessary but not
sufficient for success.

They conclude that managers who emphas-
ize early, open dialogue do better than those
who rush to an IT solution; that managers
who adapt and learn from experience do bet-
ter at both networking and substantive goals;
and that PSKNs need some legal foundation,
resources, support, and innovative leader-
ship to succeed (for another view of know-
ledge management in networks, see Agra-
noff 2008). Questions remain, nevertheless.
What kind of legal foundation might we
need? How and with what skills do we con-
duct the necessary dialogue? And where is
public voice in this vision of PSKNs?

Legal Frameworks for Collaboration
Dawes, Cresswell, and Pardo document how
legal authority is a significant factor in PSKN
legitimacy and effectiveness. For example,
they state that legal issues of privacy and pro-
prietary information may create conflicts un-
less they are made explicit. They also write
that laws create risk through their ambiguity
about statutory authority to collect, share, or
release information and degrees of openness
to public access, again implicating issues re-
garding privacy, confidentiality, and security.
Dawes, Cresswell, and Pardo report that they
"studied successful networks created specifi-
cally in law or by executive order, or formed
under the general authority of an existing sta-
tute" and that "[n]one of the PSKNs we have
studied over the years would have survived
without this legitimating authority." Similarly,
they observe that policy and legal barriers are
the "greatest obstacles to achieving the ex-
pressed program or policy goals," in part be-
cause government is risk averse. Ultimately,
they conclude that PSKNs need some legal
foundation to be sustainable as organizational
forms.

However, PSKNs are not the only networks
that are coming up against the legal frame-
work problem. It is a critical issue for colla-
borative public management and new forms
of civic engagement generally. President Ob-
ama's executive memorandum is the first step
toward addressing the problem in the federal
sector, and it is likely that state reforms will
follow federal ones.

As Dawes, Cresswell, and Pardo point out,
"wicked" and even merely "tangled" prob-
lems challenge the capacity of a single gov-
ernmental unit operating in hierarchy. Hier-
archy's command-and-control management
strategies may fail if problems cannot be
solved easily by an entity acting alone
(Agranoff and McGuire 2003). The concept
of governance rather than government (Du-
rant, Fiorino, and O'Leary 2004; Kettl 2002)
suggests steering rather than top-down di-
recting and often entails collaborative rela-
tionships toward achieving a public policy
goal. It may involve multiple organizations
and stakeholders from public, private, and
nonprofit sectors that combine in a network
to address a common and shared problem
through collaborative public management
(Agranoff and McGuire 2003; O'Leary, Ge-
rard, and Bingham 2006). Citizens may par-
ticipate through institutionalized civic en-
gagement called participatory governance,
deliberative democracy, or collaborative go-
vernance (Bingham, Nabatchi, and O'Leary
2005).

In contrast, relevant public law addresses a
single agency and its decision-making
process. In the United States, federal admin-
istrative agencies are sometimes thought of
as a fourth branch of government in which
judicial, legislative, and executive functions
from the other three are collapsed (Rosen-
bloom 2003, 11). They have substantial dis-
cretion to choose among different gover-
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nance processes under the Administrative
Procedure Act (APA, 5 U.S.C. §§551 et
seq.; Rosenbloom 2003, 6-7), which pro-
vides for both quasi-legislative and quasi-
judicial agency action. Quasi-legislative
agency action is prospective; general in ap-
plication; and sets standards, rules, and regu-
lations for behavior. Traditional rulemaking
can meet these criteria, particularly for sub-
stantive or legislative rules (Rosenbloom
2003, 59). Quasi-judicial agency action is
retrospective, fact-based, and determines the
rights or obligations of selected citizens or
stakeholders through formal or informal ad-
judication. Roughly the same structure and
distinctions exist in state administrative pro-
cedure acts across the 50 states.

Within the executive branch, agencies derive
their authority in part from the APA, Freedom
of Information Act (5 U.S.C. §552), Federal
Advisory Committee Act (FACA, 5 U.S.C.
Appendix II, intended to restrict and reduce
agency use of advisory committees), Nego-
tiated Rulemaking Act (NRA, 5 U.S.C.
§§561, et seq., expressly authorizing commit-
tees to negotiate draft rules prior to notice and
comment rulemaking), and Administrative
Dispute Resolution Act (ADRA, 5 U.S.C.
§§571, et seq., expressly authorizing agencies
to use negotiation, mediation, arbitration, and
other dispute resolution processes).

These statutes were not drafted expressly to
authorize agencies to collaborate in networks
with other actors, nor with a view toward joint
agency action. Their unit of analysis, the obli-
gations they impose, and the processes they
authorize all take as their starting place indi-
vidual agency action. Even FACA looks at an
individual agency's choice to create advisory
committees, not its ability to collaborate with
other agencies. The statutes are silent on the
structure of collaborative networks, forms of
collaborative public management, and the
wide variety of models for collaborative gov-
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ernance in agency policymaking. They do not
contemplate the dramatic evolution of tech-
nology related to communication and online
deliberation, such as wikis, blogs, or Internet
2.0. (For an ongoing dialogue on the uses of
technology and agency collaboration, see the
National Academy of Public Administration
website, www.collaborationproject. org.)

Agency lawyers may require more explicit
language enabling agencies to do this work. I
have argued elsewhere (Bingham 2008) that
new legal infrastructure must address ques-
tions of how agencies can exercise delegated
authority in networks, how to reconcile net-
works with transparency in government, how
to foster citizen participation in networks,
how to get networks to use more innovative
deliberative processes with citizens, and how
to ensure that the network is adequately ac-
countable to the public. These questions have
two contexts: agency collaboration and civic
engagement that is face-to-face, and that
which is mediated by IT.

There are a variety of approaches to solving
the legal infrastructure problem. One might be
a model analogous to a hybrid of the ADRA
and NRA. Like the ADRA, it could provide
the broad bottom-up authorization for agen-
cies to develop many different collaborative
public management structures through which
they are empowered to act collectively, with-
out violating the scope of delegation to any
single participant. At the same time, it could
provide guidance on what criteria an agency
might consider when deciding to use such a
collaborative public management structure,
much like the NRA criteria to assist an agen-
cy in deciding to use negotiated rulemaking.
An agency's decision on whether or not to
collaborate could, like the decision to use al-
ternative dispute resolution under the ADRA
or negotiated rulemaking, be committed to
agency discretion. An essential element to
foster both transparency and accountability



would be, like the case of FACA, to expand
public participation greatly and make it effec-
tive. Involving the public in collaborative go-
vernance would make the work of col-
laborative public networks more visible and
directly accountable in a way that is far more
immediate than judicial review. In order to
foster continued growth in new processes for
dialogue and deliberation, the statute could
contain a broad authorization for agencies to
use a nonexclusive list of existing models,
much like the list in the ADRA of forms of
dispute resolution. Similar to the ADRA, it
could require that agencies develop capacity
in this area by designating a specialist in col-
laborative governance. The ADRA did not
cost money, but an appropriation would have
made diffusion of this innovation move faster
through government. Finally, the new statute
might explicitly apply to both face-to-face
and technology-mediated models of commu-
nication.

The advantage of a statute is that in one
simple act Congress could eliminate many
of the legal obstacles and barriers that now
hamper agencies' ability to collaborate with
each other and with the private and non-
profit sectors. President Obama's executive
memorandum begins a process for agencies
in the federal sector to examine the ways in
which they collaborate with others and to
think about how they might make new and
expanded uses of collaboration to do the
public's work effectively. This may lead to a
new examination of federal administrative
law.

Conflict Management

Dawes, Cresswell, and Pardo suggest that
collaborative capacity building in PSKNs
requires managerial support, leadership, fa-
cilitative skills, attitudes toward power and
trust, and resources. Critically, they also in-
dicate that it requires a willingness to
"change attitudes" and "serve collective as

well as individual agency missions and
goals." How exactly should managers do
this? The authors recognize that participants
in a PSKN must engage in negotiation. They
observe that in the justice information sys-
tems case, a shift to a "unified system re-
quired difficult negotiations, including craft-
ing a formal interagency contract to deal
with costs, processes, and authority rela-
tionships." Similarly, in the homeless ser-
vices and annual reassessment cases, they
observed that critical concepts "were un-
derstood differently by different actors and
had to be explained, debated, and harmo-
nized," again effectively negotiation. Trust,
a critical success factor for Dawes, Cress-
well, and Pardo, is also a major topic of the
research literature on negotiation. Dawes,
Cresswell, and Pardo identify different un-
derstandings of risk as a source of disagree-
ment. The negotiation literature also dis-
cusses using differing perceptions of risk as
an avenue for dovetailing interests (Fisher,
Ury, and Patton 1991).

Other negotiation issues cited by Dawes,
Cresswell, and Pardo include budget, re-
sources, and dominance; they mention how
agencies may be concerned about threats to
their discretion or autonomy, which again
are termed fundamental interests in the ne-
gotiation literature. They describe numerous
negotiated exchanges as the studied net-
works attempt to function. They repeatedly
refer to necessary managerial skills, but
what skills?

In Bingham, Sandfort, and O'Leary (2008),
we argue that managers in networks must
learn to do—and must do to learn—how to
inhabit the role of participant in a network.
They must master the skills of designing a
network with the necessary players at the ta-
ble, structuring governance for the collabor-
ative group, participating in the varieties and
structures of networks effectively using col-
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laborative practices, negotiating ethically to
leverage agency resources best, facilitating
meetings of the network, and managing con-
flict among network members, among other
skills. This entails both explicit and tacit
knowledge, especially about negotiation. In
O'Leary and Bingham (2007), we argue that
managers should resolve network conflict
using principled or interest-based nego-
tiation as essential skills. We describe how
managers must understand the spiral of un-
managed conflict, learn how to prepare for
negotiation, master basic interest-based ne-
gotiation skills, learn how to communicate
during conflict, design governance struc-
tures to anticipate conflict, and design ways
to engage the public in policy dialogue.

Interest-based negotiation allows networks
to use collaborative problem-solving and
creativity. Participants focus on satisfying as
many interests or needs as possible for all
negotiators through a problem-solving
process aimed at reaching an integrative so-
lution. This distinguishes it from competi-
tive or hard bargaining, in which partici-
pants distribute rewards in a win/lose
process. Interest-based negotiation is not
simply yielding or compromise. It uses
Mary Parker Follett's (1940) early manage-
ment notion of integration. Participants learn
to identify interests by focusing on basic
human needs for security, economic well-
being, belonging, recognition, and autonomy
(Fisher, Ury, and Patton 1991). Interest-
based negotiation involves defining the is-
sues in negotiation, framing them as a joint
task to meet all parties' needs, educating
each other about your interests, looking for
ways to create value or expand the pie,
brainstorming or generating multiple options
for settlement, evaluating options based on
how well they meet needs, selecting and
adapting options on the same basis, using
objective criteria to address stalemates, and
planning for implementation.
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As Dawes, Cresswell, and Pardo illustrate,
how the network chooses to govern itself,
lead members, develop consensus, and
create conventions for dialogue and deliber-
ative processes are all important issues. This
suggests that networks should engage in a
conscious design of governance rules at the
earliest stage of their work. Building agree-
ment on the governance structure of a net-
work includes identifying network members
whose agreement is necessary, identifying
the scope and jurisdiction of the network,
addressing issues of the network's legiti-
macy, negotiating the ground rules, nego-
tiating the processes governing exchanging
views, discussing administration and alloca-
tion of responsibilities, negotiating the deci-
sion rules for closure on an issue, identifying
a system for resolving impasse, and identi-
fying a decision process for ending the net-
work.

Managers can learn negotiation skills. In-
creasingly, they are part of public adminis-
tration and public affairs education. More-
over, executive education and training pro-
grams are plentiful. However, we need to be
more explicit about exactly what skills net-
work managers need.

Public Voice

A movement toward dialogue, deliberative
democracy, and collaborative governance
has emerged in response to perceived fail-
ings in representative democracy in conflict
over public policy (Bingham, Nabatchi, and
O'Leary 2005). Public organizations in net-
works owe a unique responsibility to citi-
zens because networks often address issues
of public concern but may not afford suffi-
cient transparency or accountability. Presi-
dent Obama's executive memorandum
stresses the value of participation in democ-
racy and specifically observes that know-
ledge is widespread in society; public man-
agers in networks do not have a monopoly



on either information or knowledge. The
President has directed agencies to study how
they might make their work more participa-
tory and to solicit more public input.

Dawes, Cresswell, and Pardo do not address
this issue. In several of their cases, one
might logically ask whether including public
voice might strengthen the PSKN. For ex-
ample, they describe an annual reassessment
project involving a network of state and mu-
nicipal actors that ran up against unantici-
pated problems with real-property sales data
because there were not sufficient sales in
each town every year and the assessors re-
fused to consider similar towns as politically
untenable. What might have happened if the
network had consulted with the public about
this problem? Fair market value is simply
what a buyer will pay a seller; one could
consult the potential buyers and sellers.
Cost-benefit analysts do this all the time
(Graham 2008). Instead, Dawes, Cresswell,
and Pardo refer to the public in top-down fa-
shion: assessors "interact with and educate
the public." Assessors are the experts; citi-
zens are the ignorant.

When they address the variations in the na-
ture of information and knowledge resources
and the challenges facing the geographical
information systems cooperative, Dawes,
Cresswell, and Pardo never discuss how out-
reach to potential users in the diffuse public
sphere might have strengthened the net-
work's position and helped it build support.
They observe, "the American political sys-
tem is designed to prevent the consolidation
of power that can flow from information and
knowledge sharing." However, they do not
discuss the obvious remedy: transparency to
the public. They cite the surprise of network
members when a late-joining representative
from a domestic violence shelter expressed
objections to the network's failure to protect
the confidentiality of the shelter's location.

Again, broader public outreach might have
surfaced this concern earlier in their nego-
tiating process.

In identifying the problem of inadequate le-
gal authority, Dawes, Cresswell, and Pardo
talk about building political support, but
they only look to political linkages such as
the explicit support of an elected official,
governor, or mayor, the governor's criminal
justice coordinator, or project leaders res-
ponsive to a chief executive. They look "up"
to others in the hierarchy, not "across" to cit-
izens as partners. Although they refer to
"wide consultation and experimentation,”
the context suggests that this is consultation
with organizational stakeholders, not the
public in general. For example, in talking
about state officials' assumptions about lo-
cals, they clarified that it was local officials
who were of interest.

Fung, Graham, and Weil (2007) address the
interactive roles of citizens and technology
in targeted transparency, a policy tool. They
conduct a meta-analysis of policy and pro-
gram evaluation literature spanning a variety
of substantive areas, including financial dis-
closure, hazardous materials at the work-
place, toxic substance releases, nutrition
labeling, plant closures, hospital mistakes,
restaurant hygiene, sex offender registries,
and mortgage lending. They describe the fu-
ture of disclosure as decentralized, IT-
driven, dynamic, and interactive "collabora-
tive transparency."

Fung, Graham, and Weil describe targeted
transparency as a third way in regulation,
one that entails "mandated public disclosure
by corporations or other private or public
organizations of standardized, comparable,
and disaggregated information, regarding
specific products or practices to further a de-
fined public purpose" (2007, 6). Targeted
transparency relies on decentralized, bot-
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tom-up action rather than centralized, top-
down enforcement. Effective targeted trans-
parency policies create a dynamic: informa-
tion users understand disclosures and use the
information to make better choices. In turn,
disclosers see these changed choices and
improve their practices or products in re-
sponse. The dynamic in this way fosters the
public policy goal.

As noted above, Fung, Graham, and Weil in-
troduce the breakthrough concept of "colla-
borative transparency," which they define as
the use of IT to enable communities of users
to both shape information content and act as
self-disclosers (2007, 17). The SARS epi-
demic is a salient example. Through private
emails, cell-phone calls, and Internet chat-
room messages, Chinese citizens reported an
illness whose existence the Chinese gov-
ernment denied (151). Private trackers
picked up this traffic and warned of an out-
break. The United Nations World Health
Organization (WHO) could only act on an
official government alert but used the infor-
mation to pressure China. Under new WHO
rules, the agency may respond to citizen re-
ports. In collaborative transparency, the
power of IT allows users of information to
become disclosers.

Collaborative transparency systems have
some features of targeted transparency but
also include technology-facilitated pooled
user disclosure. They also employ interactiv-
ity, data customization, and IT. The gov-
ernment acts as convener and facilitator
(Fung, Graham, and Weil 2007, 153). Fung,
Graham, and Weil (2007) argue that disclo-
sure rules are evolving into collaborative
transparency in environmental safety, hos-
pital care, auto safety, and school perfor-
mance. Collaborative transparency's distin-
guishing feature is that citizens can initiate
disclosure on their own, creating interactive
online transparency systems to aid each oth-
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er in decision making and improve their
economic, political, and social choices.

These examples demonstrate what is miss-
ing in Dawes, Cresswell, and Pardo's vision
of PSKNs. The public has a role to play in
knowledge formation for public policy. Pub-
lic managers have a responsibility to engage
the public voice.

Conclusion

Dawes, Cresswell, and Pardo make an intri-
guing and valuable contribution to our un-
derstanding of the increasingly important is-
sue of collaboration around information and
sharing knowledge in the public policy
process. With many rich and useful exam-
ples, they illustrate within the context of
PSKNs issues that apply universally to col-
laborative public management and network
governance. Three issues for the future stand
out. First, we need a better legal framework
for collaboration in governance. Second, we
need to train managers in interest-based ne-
gotiation and conflict management skills.
Finally, we need to incorporate the public's
voice into the work of networks.
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